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3AMEHA HEOTEbITON YACTU HAKA3AHUA
BONEE MANKMM BUOOM HAKA3AHUA: OCOBEHHOCTU TEOPUU
M NPAKTUYECKOW PEANTU3ALIUN

Lens craTby: KpUTHYECKUH aHAIN3 TEOPETHYECKUX MONOKEHUH, XapaKTepU3yIOLIUX HHCTUTYT 3aMEHBI
HEOTOBITON YacTH Haka3aHWs OoJjiee MATKHM BHIOM, CIIOCOOCTBYIOIIMIT Oosee TOUHOMY OIpEJIEICHHIO
IOPUIMIECKON MPUPOABI M BBIIBICHUIO OCOOCHHOCTEH yKa3aHHOTO MHCTUTYyTAa. B ropummdeckoi yure-
parype HeT eJUHOTO MHEHUs W IIOHHMaHHs TOTO, YeM SIBISIETCS IO CBOCH CyTH 3aMeHa HEeOoTOBITON
YacTH HakazaHWs OoJiee MSATKMM BHIOM HaKa3aHHWs, TO3TOMY JaHHAs CTaThs OTYACTH HPH3BaHA BHECTH
enuHOOOpasue B ero moHmManve. Ha ocHOBaHMM pe3ynbTaToOB, MONYYEHHBIX B XOA€ NPHUMEHEHUS
00IIIeHayYHBIX METOIOB aHAJIN3a U CHHTE3a, YCTAHOBJICHO, YTO CYIOM JaJeKO HE BCEra JEMOHCTPHpPYETCs
€IMHOO00pa3ye B MPHUMEHEHNN MHCTUTYTA 3aMEHBI HEOTOBITON YacTH HaKa3aHHs 0ojiee MATKUM BHIOM,
YTO B HEMAJIOH CcTereHn 00yCIOBIEHO TeM, UTO, K coxaneHnio, B YK P® orcyTcTByeT KOHKpeTH3aLus
TOT0, KaKMM JIOJDKHO OBITH ITOBEICHHE OCYXKIACHHOTO, HE YTOYHSETCS, KaKUM 00pa3oM HeoO0X0AnMOo
YCTaHaBJIMBATh JIOJDKHYIO CTENEHb MCIPABJICHUS JUL@A WIH (aKTHUeCKHe OOCTOSTENBCTBA €ro TBEPIOro
CTAHOBJICHUS HA ITyTh UCIIPABJICHHs, KPUTEPUH WM OCHOBaHHUS. YKa3aHHOE IOJDKHO OBITH IIPEOI0ICHO
C LEJBIO MOBHIIEHHST d()(HEKTUBHOCTH (DYHKIIMOHUPOBAHUS MHCTUTYTa 3aMEHBI HEOTOBITOH YacTH
HakazaHus 0ojee MATKUM BHAOM. B 3akiroueHHe JemaeTcst BBIBOA O TOM, YTO IOpHANYECKast IPHPOAa
3aMeHbl HEOTOBITOH YacTH HaKa3aHUs Ooyiee MATKAM BHJIOM HaKa3aHMs, [0 HaIIeMy MHEHHUIO,
3aKIII09aeTCs B CTUMYJIHPOBAHUH M MOOLIPEHUU OCY>KIECHHOTO, BCTABIIETO HA ITyTh HCIIPABICHUS.
CrnenoBaTenbHO, M 3aMEHA HEOTOBITON YacTH HaKa3zaHWs 0ojiee MSATKAM BHIOM HE MOJKET paccMaT-
pHUBATHCS B Ka4eCTBE BUJA OCBOOOKJICHHS OT HAKa3aHUs, TaK KaK MO CBOEH CyTH SBISIETCS BUAOM
3aMeHbI JIMIICHUs] cBOOObI OoJiee MSATKUM BHAOM HaKa3aHUs, CTUMYJIMPYIOIIUM U TTOOLIPSIONIHM
JIMI0, B OTHOIIEHHH KOTOPOTO YKa3aHHAas 3aMeHa OCYILECTBIISETCS, C IeJbI0 TOMOYb €My BCTaTh
Ha MyTh UCIpaBieHus. Mbl mpennosiaraeM, 4YTo WHCTUTYT 3aMEHBI HEOTOBITOM 4acTH HaKa3aHWs
0ojiee MATKUM BHJIOM BCEILEJIO OTBEYAECT HE TOJBKO LEJIIM YIOJIOBHO-UCIIOJHUTEIBHON MOJIUTUKH,
HO U COIMATBbHO-YKOHOMHYECKHM PEATHSM U €r0 BOCTPEOOBAHHOCTH B ONMKaHIINeE JECATHICTHS
OyZeT TOIBKO BO3PACTATh.

Kniouesvie crosa: yronoBHoe mpaBo, 0CBOOOXK/IEHHE OT HAaKa3aHWs, 3aMEHA HEOTOBITOH YacTH HaKa3aHUS
OoJiee MATKAM BUIOM HaKa3aHHS

B nporecce npaBonpruMeHUTENTBHON EATENBHOCTH
y cyzeu, anBokatoB [2, c. 64; 4, c. 100], mpokypopos,
COTPYIHHUKOB YTOJIOBHO-MCTIOTHUTEIHHON CHCTEMBI
[5, c. 57] HEpenKO MOTYT BO3HHKAaTh JOBOJILHO-TAKH
CJIO’KHBIE BOIPOCHI, CBSI3aHHBIE C IPUMEHEHHEM HH-
CTUTYTOB YIOJIOBHOI'O IIpaBa U yroJIOBHOTO IIpoLiecca,
B TOM 4HCJIE C 3aMEHOW HEOTOBITOW YacTW Hakasza-
HUs OoJjiee MATKUM BHIOM HaKa3aHUs. DTOT WHCTU-
TyT npexycmotrper cT. 80 YK P®, cormacHo xoto-
poii nuily, oTOBIBAIOIEMY YTOJIOBHOE HaKa3aHUE I10
MIPUTOBOPY CyZAa B BUAE COAEP)KAHHUA B TUCLUILIN-
HapHON BOWMHCKOW YacTH, MPHUHYIWUTENbHBIX paboT
WM JIMIIEHHUST CBOOO/IBI, BO3MECTUBIIEMY II0OJIHOCTBIO
WM YaCTUYHO NPUYHMHEHHBIA MPECTYIJICHUEM Bpe],
CyZl C Y4ETOM IOBEIEHHs TAKOIO OCY’KIEHHOIO B Te-
YeHHE BCETO MepHo/ia OTOBIBAHMS HAKA3aHUS MOXKET

© Marsees C. A., Makapos P. B., 2016

3aMEHUTH €My OCTaBIIYIOCS HEOTOBITON YacTh HaKa-
3aHUS 0o0Jiee MSATKUM BHJIOM HaKa3aHWS, C MOJHBIM
MO0 YaCTHYHBIM OCBOOOXKIECHHUEM OT HOIOJIHH-
TEJIbHOTO BUJIa HakazaHus [17].

PaccmatpuBaemyro 3aMeHy cya o o0miemMy mpa-
BHUJIy BIIpaBe MPUMEHHUTH Mocie (HaKTHUYECKOro OT-
OBITUSL OCYXJICHHBIM K JIMIIEHUIO CBOOOMBI 3a CO-
BEpIICHUE MPECTYIUICHUS HeOONBIION WM CpeaHen
TSHKECTH — HE MEHee OJHOU TPETU CpoKa HaKa3aHUS;
TSDKKOTO TIPECTYIDICHUS — HE MEHEE TTOJIOBUHEI CPOKa
HaKa3aHHs, 0CO00 THKKOTO MPECTYIUICHUS — HE Me-
Hee IBYX TPETeH Cpoka HaKa3aHWs; MPECTYIICHUI
MIPOTUB TIOJIOBOH HETPUKOCHOBEHHOCTH HECOBEP-
LICHHOJIETHUX, & TaKXE MPECTYIUICHUHN, MPEeTyCMOT-
penHbIX ctatbel 210 YK PO, — He MeHee Tpex ueT-
BEpTEl Cpoka HakKa3aHMs; MNPECTYIUIEHUA TPOTHUB
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MOJIOBOM HETPUKOCHOBEHHOCTH HECOBEPIIIEHHOJCT-
HUX, HE JOCTUTTIUX YETHIPHAIIATHICTHETO BO3pac-
Ta, — HE MEHee YeThIpeX MATHIX CPOKa HaKa3aHHA
[17]. Ilpu 3aMeHe HEOTOBITOM YACTH HaKa3aHHUSI 0O-
Jiee MSATKUM BUJIOM HaKa3aHHS CYJ MOXET M30parh
mo0oit 6oee MATKUI BHU]T HAKA3aHUH.

3akoH He TpeOyeT yCTaHaBIMBATh CPOK HOBOTO BH-
Jla HaKa3aHWsl B TOYHOM COOTBETCTBHUHU C KOJIMYECT-
BOM, COpPa3MEpPHOM JHSAM JHIIeHUs cBoOombl [17].
[Tomo6HBIE pacueTsl MPOTHBOPEUMIH OBl KOHCTHTY-
IIUOHHO-TIPABOBOMY CMBICITY HOPM 3aKOHA, PEryupy-
FOIMM BO3MOXKHOCTh CMSITUEHUS HA3HAUCHHOTO OCYX-
JICHHBIM HaKa3aHUS FJIM OCBOOOXKICHHUS OT HETo [6].

Tak, cya mepBoi MHCTAHLWU, NMPUHSB PELICHHE
0 3aMeHE OCYXJIeHHOMY P., HEOTOBITOM YacTH HaKa-
3aHUA B BUJE 7 MecsIleB 6 MHEH TUIIeHUs CBOOOIBI
Ooyiee MATKAM BUJIOM HaKa3aHUs — UCTIPABUTEIBHBI-
MU paboTamu cpokoM Ha 1 rox 6 Mecsles, B TO ke
BpeMsi (haKTUYICCKH YBEIIMUUII CPOK HaKa3aHWs, Ha3Ha-
4yeHHoro P. mo mpuroBopy cyna, 94eM yXyIIIHI ero
MOJIOYKEHHUE, TTOCKOJIbKY Ha3HAYCHHOE HAaKa3aHHWE CBBI-
IIIe HEOTOBITOTO CPOKa HAaKa3aHWs BIICYET IPABOBHIC
MOCTIEACTBUSA, YXYAILIAIONINE MPABOBOE ITOJOKECHHE
OCYXIIEHHOTO, 4TO Hemomyctumo. [lpu takux obcros-
TEJILCTBAX HAKa3aHWE B BHUJIE UCIPABUTEIBHBIX PadOT,
HaszHadeHHoe P., cHmkeHo 10 7 MecsteB 6 qHe [7].

Koncturynmonnsiii Cyn Poccuiickoit denepa-
MU yKa3aJl, YTO UCIIOJIHCHUIO MOJJICKUT U30paHHOE
B MOPSJIKEe 3aMEHbl HaKa3aHWUE, B CHUJIY Y€ro BO3HUK-
A B XO/I€ €r0 UCIIONHEHHS BOIIPOC 00 OTBETCTBEH-
HOCTH OCYXKJIEHHOTO 32 3JIOCTHOE€ YKJIOHEHHE OT €ro
OTOBIBAHUS JIOJDKEH pelaTbCs B paMKax IMpaBui,
MIPeyCMOTPEHHBIX JUIsl TAHHOTO BUa Haka3aHus [8].

Panee 3ameHa He MMena IIMPOKOTO pacIpOCTpaHe-
HUS B CyI€OHOM NpaKTHKe: YIEMbHBIN BEC OCYKIEHHBIX,
K KOTOPBIM OHA ITPUMEHSUIACH, B pa3HbIC I'OJbI, COCTaB-
qsm 0,502 % [18, c. 539-544]. B Pecrryonmuke Ma-
puit D1 «3a 11 et nevicteus YK PO (1997-2007 rT.)
cymamu ObITO paccMOTpeHo 39 mpeacTaBieHHH O 3a-
MEHE HEOTOBITOIO CpPOKa JIMIIEHHUs] CBOOOIBI Ooiee
MSATKAM BHJIOM HaKa3aHUs, U3 HUX YJOBIETBOPEHO
27 (69 %)» [3, c. 255].

B mocneanue roapl HaMeTHUIIaCh TEHACHIUS YBE-
JIUYEHUS YACIHFHOTO BeCa OCBOOOKICHHBIX OT HaKa-
3aHMs C 3aMEHON HEOTOBITOW YacTH HakaszaHus 0oJiee
MSTKUM BUIOM Hakazaaus. Tak, B PO B 2014 romy
OBLIO OCYXKICHO K BHJaM HaKa3aHWsl, TOJIIa A0IIIM
nox aericteue ct. 80 YK P®D, okoio 219 ThIC. ueno-
BEK, 3aMeHa NMpUMeHeHa K 6523 ocyxaeHHbIM (3 %),
B 1 monmyroauu 2015 r., coorBeTcTBeHHO, 108 THIC.
u 3365 (3,1 %) [6]. B Pecniyonuke Mapwuii O B 2014
TOy YAENBHBIA BEC TAKUX OCYKICHHBIX COCTaBHII
5,7 % [10].

B ropuanueckoii uTepaTtype HET €IUHOTO MHE-
HUS ¥ TIOHUMaHHMSI TOTO, YEM SIBJISICTCS 10 CBOCH CyTH
3aMeHa HEOTOBITON JacTH HakazaHUs 0oliee MATKAM
BHJIOM Hakasanws. Tak, mo maeHnio b. B. 3mpaBo-
MBICTIOBA, «3TOT BHJ OCBOOOXACHHUS, MPEILyCMOT-
pennsriii cr. 80 YK, mpumensercs Toraa, korga Oy-
JIeT yCTaHOBJIEHO, UTO MpeaycMoTpeHHble cT. 43 YK
LIEJTU HaKa3aHWsI MOTYT OBITh JOCTUTHYTHI MPHU MPH-
MEHEHUHM Jpyroro, OoJjiee MSITKOTO HaKa3aHUS»
[13, c. 226]. Tak cumtaer u B. T. bateruko, oTHO-
CAIIMI 3aMeHy HEOTOBITOM YacTW Haka3zaHHs Oolee
MSATKUM BHIOM HaKa3aHUS K BHAAM OCBOOOXKIEHUS
oT Hakazauwui [1, c. 77].

C 3TiMH yTBEPXKISHUSIMHI MOXHO OBIIIO OBI coria-
CUTBCs, €CIIN 6I)I 3aMCHa MMPUMCEHATIACh TOJIBKO K JIU-
mennto cBoOoabl. OgHAKO TIpH 3aMeHEe HEeOTOBITON
YacTH HakaszaHWs Ooyiee MATKAM BHJOM HaKazaHUS
JIMI0, B OTHOIICHUN KOTOPOI'0 MPOUCXOIUT YKa3aH-
Hasl 3aMeHa, He 0CBOOOKIAaeTCs MOTHOCTHIO OT Ha-
kazaHusa. CiegoBaTenbHO, MOKHO TOBOPHUTH JIHIIIH
O CMSITYCHHUH HaKazaHWs, a He O TOJTHOM OCBOOOXK-
JE€HHUU OT HETO.

ITo muenwuto JI. JI. KpymnkoBa, 3aMeHa pOIOIKU-
TENTPHOE BPEMsI pacCMaTPUBANIACh KaK Pa3HOBHUIHOCTD
YCIIOBHO-JIOCPOYHOTO OCBOOOKIeHUS [ 14, . 485, 490].
To, 4TO 3aMeHa HEOTOBITOM YacTH HaKa3aHUsA OoJjee
MATKAM BHJIOM HaKa3aHHS SBISIETCS JUISL OCYXKICH-
HOTO CBOETO poOJia MOOUIPEHUEM, HE BBI3bIBAET Y HAC
coMHeHus1. OJTHAKO COTJIACHUTBCS C TEM, YTO 3aMeHa
HEOTOBITOI YacTH Haka3aHUs 0oyiee MATKUM BUIOM
HaKa3aHWUs SIBISETCS BHUIOM YCIOBHO-IOCPOYHOTO
OCBO60)KILCHI/I$[ HCJIB3s BBUAY HaJIW4YUA CYHICCTBCH-
HBIX P34 MEXY STUMH UHCTHTYTaMH, TTOIPOO-
HO paccMoTpeHHbIX JI. JI. KpyrnukoBbiM.

CornacHo ero MHEHHWIO, «MHCTHTYT 3aMEHBI He-
OTOBITON YacTW HaKa3aHUs COEUHSCT B cebe, ¢ of1-
HOH CTOPOHBI, OCBOOOXIEHHUE OT HEOTOBITON YacTh
OTpaHWYCHHS CBOOONBI, COAEpXKAHUSI B IHCIUTLIU-
HapHOW BOWHCKOW YaCTH WJIM JIUIICHHUS CBOOOIBI,
a TaKXKe IMOJIHOE WM YaCTUYHOE OCBOOOXKICHHE OT
JIOTIOJTHATEIPHOTO HAaKa3aHUs, a ¢ JAPYyroil — Ha3Ha-
YyeHue OoJjiee MSTKOTO BHJIA HaKa3aHWs MO CpaBHe-
HUIO ¢ yKa3aHHbIMI» [14, c. 485, 490]. Takum 006-
pazom, JI. JI. KpyrnukoB u b. B. 3apaBomeicioB
paccMaTpUBAaIOT 3aMEHY HEOTOBITON 4YacTHh Hakaza-
HUS 00JIee MATKOW B KaUECTBE 0C80000ICOeH sl OT He-
oTOBITON wacTH. Mexay TeM MoJ OcBOOOKAEHHEM
noauMaeTtcs, coriacHo C. M. Oxerony, ciemyroiiee:
«CTaTh CBOOOMHBIM; YCTPAaHHWTh UYTO-HUOYIb 0OOpe-
MeHuTensHoe» [9, c. 459], npuMEeHUTENBHO XKe K 3a-
MEHE HEOTOBITOW YacTH HaKa3aHus OoJyiee MATKAM
BHJIOM OCBOOOXACHHS B TPSIMOM CMBICTIE CIIOBA
HE MPOUCXOIHT.
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Hawm nipencrasiisiercst BecbMa CIIpaBeAJTUBBIM YMO-
3akmoucHue B. I1. PeBuHa 0 TOM, YTO «OCHOBaHMS,
YCIIOBUS, TOPSAAOK MPUMEHEHUS 3aMEHbI HEOTOBITOM
YacTH HaKa3zaHus 0ojiee MSATKMM BHIOM MMEIOT 3Ha-
YUTENIBHOE CXOJICTBO C YCJIOBHO-IOCPOYHBIM OCBO-
OO)KAeHHEM OT OTOBIBaHMS HakKa3aHHs, HO HMEIOT
M CBOIO crenn(uKy, TaKk KaKk pedb WUAET XOTI U 00
OJTHOPOJIHBIX, HO CaMOCTOSITEIbHBIX WHCTHTYTax
YTOJIOBHOIO MpaBa. Eciu mpu yCIOBHO-AOCPOUYHOM
OCBOOOX/IEHNN OT OTOBIBAaHUS HaKa3aHUS OCYKICH-
HBIN TOJ ONpPEACICHHBIM YCJIOBHEM pPEaJbHO OCBO-
0OKIIaeTCs OT HaKa3aHUs, TO IPU 3aMEHE HEOTOBITON
YacTH Haka3aHusa 00Jiee MATKMM BUIOM IIOCIEIHMI
peabHO OCBOOOXKIIAETCSI OT JAANBHEHIIIEro OTOBITHS
TOJIbKO Ha3HAYEHHOI'0 HaKa3aHWs, HO HE OT HakKa3a-
HHs1 BooOI1ie. BMecTo ocraBiieiicss HEOTOBITON YacTH
paHee HA3HAYEHHOTO HAKa3aHWS eMy MPHXOAUTCS OT-
OBIBaTh JIpyroe, Oojee MATKoe HakazaHue [ 15, c. 223].

[IpaBo pemaTh BO3MOXHOCTh 3aMEHBI HEOTOBITON
YacTH HakazaHusl Oollee MATKAM BHUJIOM TpHUHAJJIE-
JKUT BCEIIENIO CYNIy, KOTOPBIM OMpeeNsieT CTeNeHb
TOTOBHOCTH OCYJICHHOTO BCTaTh Ha IyTh HCIIPaB-
JICHWs1, @ 3HAYUT, © BOSMOXKHOCTh YKa3aHHOW 3aMEHBI
0 Py MaTepHAIBLHBIX U (DOPMaTbHBIX OCHOBAHH.
K coxanenuto, B YK P® oTcyTcTByeT KOHKpETH3a-
IIUsI TOTO, KAKUM JIOJDKHO OBITh ITOBEACHHE OCYXKJICH-
HOTO, HE YTOYHSETCS, KaKUM 00pa3oM HEOOXOIUMO
YCTaHABIIUBATh JODKHYIO CTETICHb MCIIPABIICHUS JIH-
1a Wiy GakTHIeCKHe 00CTOSATENBCTBA €r0 TBEPIOro
CTaHOBJICHHS HA ITyTh HCIIPABJICHUsS, KPUTEPUHU HIIN
OCHOBaHHS.

3acimyKHBaroIee Halero BHUMaHUS JICJICHUE OC-
HOBaHUI Ha (JOpMalbHBIE U MaTEpPUANBHBIC TPEIIIO-
xkeHo A. C. MuxnunsM [16]. [log mamepuanvrvim
OCHO8aHUeM WM TIOHUMAETCS JOCTHXKEHUE OCYXK-
JIEHHBIM OTIPECIICHHON CTEIICHU WCIIPaBJICHUS, YTO
MPOSIBIISIETCST B COOMIOACHNN TPEeOOBaHUA peXHMMA,
HAJIMYMUA TIOOUIPEHUN W B3bICKAHWW, OTHOIIEHUH
K COBEPIICHHOMY IPECTYIUICHHIO, K TPYAY, K ydeoe.
[16, c. 59]. ®opmanvrbim ocHoBaHUEM, TIO MHEHHIO
A. C. MuxiuHa, sIBIsIeTCSl BEIMYMHA CPOKa HaKaza-
HUSA, TI0 ICTEUYEHUN KOTOPOTO K OCYKJICHHOMY Oy/IeT
BO3MOXKHO MPUMEHUTh JTaHHBIA BUJ OCBOOOXKICHUS
OoT OTOBIBaHMS HakazaHus [16, c. 59]. Takoe nmeme-
HHE OCHOBaHUH BIOJHE JJIOTUIHO, KPOME TOT'O B HUX
COJICPKUTCS KOHKPETU3AITHS, TIO3BOJISIOIIAS TOBOJIh-
HO YETKO ONPEEISATh HAIMYHE/OTCYTCTBUE TEHICH-
IUA B MUCHPABJICHUH OCYXXIECHHOTO, YTO HaM IIpej-
CTaBJISIETCS TIPABMIIHHBIM.

3aMeHa Haka3zaHWs 0oOJiee MSTKMM BHIOM Haka-
3aHUS JOIyCKaeTcs MpH COOMIOACHUU yKa3aHHOTO
B 3aKOHE YCJIOBHS, KacaloImerocs KaTETOPHH Ipe-
CTYIUICHUS, 32 KOTOPOE JIUII0 OTOBIBACT JIHIIICHHE

cBoOoabl. U3 mynkra 5 Ilocranoenenus [lnenyma
Bepxosnoro Cyna P® ot 21.04.2009 Ne 8 «O cyne©-
HOW TPaKTHKE YCIIOBHO-AOCPOYHOTO OCBOOOKICHHMS
OT OTOBIBAHMUS HaKa3aHHUs, 3aMEHbI HEOTOBITON YacTH
Haka3aHus OoJiee MSATKUM BUJIOM HakazaHus» [12]
ciemnyer, 4ro (haKTHYECKOe OTOBITHE OCYKICHHBIM
MIPEAYCMOTPEHHOW 3aKOHOM YacTH CPOKa HaKa3aHWS
B COOTBETCTBUM C 4HacThio 3 cratbu 79 YK POD
n dacteio 2 crateu 80 YK P® He MoXeT ciyXuTh
0e3yCIOBHBIM OCHOBAHHEM /ISl YCIOBHO-TOCPOYHO-
ro OCBOOOXICHHUS WJIM 3aMEHBbl HEOTOBITOW YacTH
Haka3aHus 00Jiee MATKAM BHIOM HaKa3aHUsL.

BriBoa cyna o TOM, UTO OCY>KII€HHBIN AJI1 CBOETO
WCIIPaBIIEHUS] HE HYXIAeTCs B IMOJHOM OTOBIBAHWUU
Ha3HAYCHHOTO CyJOM HaKa3aHUS WIH 3aCiIyKHBACT
3aMEHbI HEOTOBITON YacTH Haka3zaHUs 00Jee MATKAM
BHJIOM HaKa3aHWS JIOJDKEH OBITh OCHOBaH Ha BCe-
CTOPOHHEM yYeTe JaHHBIX O €r0 MOBEJACHUH 3a BECh
nepro OTObIBaHMS HaKa3aHUs, a HE TOJBKO 3a Bpe-
Ms, HEMOCPEACTBEHHO MPEANISCTBYIOMIEE PacCMOT-
PEHHUIO XOoJaTaicTBa Uiy npeacTasieHus. 1lpu stom
Cylly CJeAyeT YYHUTHIBAaTh MHEHHE MPEICTaBUTEII
WCTIPaBUTEIHHOTO YUPESIKACHHUS U TIPOKYypOpa O HaIH-
g MO0 OTCYTCTBHHM OCHOBAaHWH U TPU3HAHUS
JIMIa HE HYXJAIOIIUMCSI B TaJibHEHIIIEM OTObIBAaHUH
HaKa3aHWsS WM 3aMEHbl HEOTOBITOW 4YacTH Hakasa-
HHA 00Jiee MATKHM BHJIOM Haka3zaHus [12].

MpbI He BUAUM 0COOOTO CMBICIIA MOAPOOHO OCTa-
HaBIIMBAThCSI HA BCEX OTPAHUUYCHUSIX, WMCIOIIUXCS
[IpY 3aMEHE HaKa3aHWsl, OTMETUM IUIIb, YTO OHHU UMe-
FOT MECTO, BMECTE C T€M, IT0 HAIlleMy MHEHHIO, CTO-
WUT OTMETHUTH TaKyI0 ATbTEPHATUBHYIO 3aMEHY HEOT-
ObITON yYacTH HakazaHWs, Kak mrpad. OTHOIIeHne
K Takoro pojia 3aMeHe B Cpejie FOPUCTOB HEOHO3HAY-
HOE, M HEOJHO3HAYHOCTh dTa OOYCIIOBJICHA MpPEXKIIe
Bcero atmueckuM (axropom. OmHH CUUTAIOT, UTO
B CIIy4ae 3aMEHBbI HEOTOBITOW YacTH HaKa3aHWs IITpa-
(hoM, BOZHUKAET CHUTYAITHI, KOT/Ia OCYKICHHBIA TIpaK-
TUYECKH «OTKYIIA€TCS» OT JIUIIECHUSI CBOOOBI, a I10
BO3BPALLECHUU B COLUYM MOXKET MPOAOKUTH «3aHs-
THE TEMHBIMH JellaMu». J[pyrue FpuCThl YBEpEHBI
B TOM, YTO Pa3 CYJ MPHHSI PEIICHHEe O 3aMEeHe IITpa-
(hoM HEOTOBITYIO YaCTh HaKa3aHWS, 3HAYHT, HA 3TO
MorJia ObITh BeCcKas SKOHOMHYECKas MPHYMHA: T10-
MMOJTHEHNWE TOCYAApCTBCHHOW Ka3HBI, HEIEIeco00-
pa3HOCTh COJECPKAHHUS OCYXKISHHOTO, CBSI3aHHAs
C HEHYXXHOH TpaToi Ha ero cojep>kaHue JEHEKHBIX
cpenctB. K ToMy e COTpYIHUKH MPaBOOXPAHUTEIh-
HBIX OpPTaHOB B CIyd4ae, €CIM JIMIO IOCIe 3aMEHBI
CBEPHET C ITyTH UCHIPABICHUS Ha KPUBYIO JIOPOXKKY,
HaWAyT CIIOCO0 MPUCTPYHHUTH COUBIIETOCS C ITyTH.

Takum o6pazom, ropuandecKast MpUpoJIa 3aMEHbI
HEOTOBITOI YacTH HakazaHHs 0oyiee MATKAM BUIOM
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HaKa3aHWs, [0 HAIlIeMy MHCHUIO, 3aKJTF0YaeTCsl B CTH-
MYJIMPOBaHHU M TIOOIIPEHUH OCYXKIIEHHOTO, BCTaB-
NIero Ha MmyTh ucnparieHus. CienoBaTenbHo, U 3a-
MeHa HEOTOBITON YacTH Haka3aHHus 0ojiee MATKUM
BUJIOM HE MOXKET PaCCMaTPUBAThCS B KAY€CTBE BHUJA
OCBOOOK/ICHUS OT HAaKa3aHUs, TaK Kak 10 CBOeH Cy-
TH SIBIIIETCS BUIOM 3aMEHBI JHIIEHHS CBOOOABI 00-
Jiee MATKUM BHUIOM HaKa3aHWs, CTUMYJIUPYHOIIAM
Y TIOOIPSIOIIUM JIUI0, B OTHOIIICHUU KOTOPOTO YKa-
3aHHasl 3aMEHa OCYIICCTBIISACTCS, C 1B TTOMOYb
€My BCTaTh Ha IIyTh UCIIPaBIcHUs. MBI Ipeanonaraem,
YTO MHCTUTYT 3aMCHBI HCOT6BITOI71 JaCTUu HaKa3aHUsA
0ojiee MATKMM BHIOM BCEILIENIO OTBEYAET HE TOJIBKO
IEJISIM  YTOJIOBHO-UCTIONTHATEILHON TMOJMUTHKH, HO
U COLUATBHO-KOHOMUYECKUM peallusiM M ero BOC-
TpeOOBAaHHOCTh B ONIMKAWIUE NECSITHIETHS OyHeT
TOJILKO BO3PACTATh.
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SUBSTITUTION OF UNSERVED PART
OF PUNISHMENT BY MILDER TYPE OF PUNISHMENT

The purpose of the article is a critical analysis of theoretical positions that characterize the institution of substitution
of unserved part of punishment by milder type of punishment that promotes a more accurate definition of the legal nature
and identification features of said institution. There is no consensus and understanding in the legal literature, of what is
essentially substitution of unserved part of punishment by milder type of punishment, so this article is intended to partially
make consistency in his understanding. Based on the results obtained in the application of scientific methods of synthesis
and analysis it is established that the court is not always demonstrates uniformity in the application of the institution of
substitution of unserved part of punishment by milder type of punishment. Unfortunately, in the Criminal Code there is no
concrete definition of what should be the behavior of the convicted person, it does not specify how you want to install
the proper degree of facial corrections or factual circumstances of his solid formation on the path of correction, it does not
specify criteria or grounds. Drawbacks must be overcome by improving the functioning of the institution substitution
of unserved part of punishment by milder type of punishment. It concludes that the legal nature of the substitution of
unserved part of punishment by milder type of punishment, in our opinion, is to stimulate and promote the convict, who
stood on the path of correction. Consequently, the substitution of unserved part of punishment by milder type of punishment
cannot be regarded as a form of exemption from punishment, as it is essentially a kind of substitution of imprisonment with
a milder punishment stimulating and encouraging the person in respect of which this substitution is carried out in order
to help him get back on the path of correction. We assume that the institution substitution of unserved part of punishment
by milder type of punishment fully meets not only the objectives of penal policy, but also social and economic realities and
the demand in the coming decades will only increase.

Keywords: criminal law, exemption from punishment, substitution of unserved part of punishment by milder type
of punishment
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